
:~(am-I) 'cbT tjjfllfclll ~~~ :
he gas Ta, r4i if, dRbafa aa,

atiisffqf;g), ;;i.Ji5+i&lisflc{- 380015.
--------------------------------------------------------------------------J _

• cJ7 ~~ : File No : V2(SAS)29/STC-lll/2016/Appeal-l ( hJS,..£3 '1
g 3r9ta arr in : Order-In-Appeal No.: AHM-EXCUS-003-APP-251-16-17

Reita Date 23.02.2017 '1frt'r m~ TIRmr Date of Issue------
ft 3mi7jg , nga (r@-I ) as#tr sn gcea serrara err uiR
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

0

Arising out of Order-in-Original No 13/Ref/ST/DC/2016-17 dated 29.04.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

l:T i:114"1e1q;af / ,fart atI i ur Name & Address of The Appellants/Respondents

M/s. Tax Tech India Private Limited

z 3flsr#gr orig ai ft arf# sf ,f@rant ant an@a RfRra var a raar &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#tr glen, 3Ira zyca vi ala an9)Rt urznf@aw at r9ta:­
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrrfm~,1994 c#I" QRT 86 # aiafa arflaa atf 1:fffi c#I" vlT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa 8tr ft fl zyc, Unra zyca vi ara 3r9tr uruf@raw 3it.2o, )ea e1Raza
cbA.Jl'3°-s, ~ 'rJTf'(', :.:fli:!+lcilisflci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.
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(ii) a4l#hr mrznf@raw a fa#ha arfefu, 1994 #t QRT 86 (1) siafa rft
tara Pura8], 1994 # fu g(«)# siafa feffa If €l- s # ar 4Rjf l t
ah vi srt er fGr Gr?gr at fag srfl al n{ stst ufji ht u1ft aReg
(s7i a ya qrra IR it) sherfG en i urnf@raw ar urn4qt fr &, ai a fa

Q ' fll4\if~cb af.5f ~ 'cf> rlllll41d 'cf> rqa «fhzr #aa ai~ha ?a tr # a # set hara at
=' mitt, ans at l=fTlT 3it anua ru ufn sq; s Garg zqa a & azi u; 100o/- ffi ~

i3T1fi I weaa #t air, an t l=fTlT 3m WTnTT Tur uif 4, 5 GT UT 50 Gld a# "ITT dT ~
5000/- ffi ~ mrfr 1 '\if"ITT x'-Jq1cb'1 ~ l=fTlT, m c#1" l=fTlT 3m wrn:rr ·Tzar if 6; 60 Garg zTT
pm Gnat & aeiu 1oooo/- #h hut atty
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest

· demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where.the bench of Tribunal is situated.
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(iii) fa#tr 37f@)fr,1994 #t nr 86 a6t 67-IT (2g) cf> 3RJ1TTf 378a tar Rua1al, 1eg4 #a Ru 9 . (2i:r) cf>
I 3RJ1TTf mffur ntf ah.7 i t Gr hint gi sr mrr 3rrzga, 3ta snr ye/ ITgad, #sru nr yea
(3"fll'rc;r) cf)~ ctr mmrr ( ffl ~ w=rrfum >lftr hf) sit srgai/err sig rerar ngl, trn ye,
3rfr<tr manferav t rraa a fer #a gg vi vi tuwar zgca ate/ agar, ##r ur ye TT
ufa 3mar 6l uf us4t etft I

(i) The appeal under sub section and (2A) of the section 86 the Finance Act 1994; shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the CentralBoard of Excise & Customs I
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

, 2. zrenizif@era nrarau yea arf@fm, 1e7s #t gr#f "CJ'< 3TW-1 cf> 3RJ1TTf mffur fcpq ~ ~~ i:[cf
~~cf>~ ctr >lfcr "CJ'< xii 6.50/- 1:ffi CITT arurczl zca f@a amt sh fey

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. +#tm yca, 3nra ye vi hara or@4tu nznf@awn (arfRqf@) Rum/a6al, 19s2 i affay sra iif@r mrr«ii
at a[faaa [uii at 3j ft em 3naff fur arat &

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «#tr grca, ace4tr 3nra srca vi tars 3ril#hr qf@awr (ail=la h if 3r4hi #miii ac4tr 3en srcas.:, .:, .:,

3f@0/frzr, ?&#t nr 3sq # 3iaaia fa=tr(iz-) 3f@fer 2y(& #r iaT 9s) fecaia: &.e.2es Gt tr
fa#hr 3rf@0fer4a, ;&&y #r arr zs #sirifavars at sf rar #Rtare&, aart fGfaa# are ra-f@r srmaG3fearfk;

4

arf fazerra3iaisar#trsart 3rhf@azrfr arabswz3rf@agt
a#ctrsen graviasa 3iaala ,, #J"JT f<n'irarr ram" jfG enfRr.:, .:,

(i) tlRT 11 st a air fRuffa var
(ii) ca#zmr Rt ft a{ a1a ufa
(iii) ark smr Gura@t a fu 6 #3if 2r vaa

3rtarzrzfkssw arrhans far=hz (i. 2) 3f@)@an, 2014 a 3war uafa#aritRrqf@rart aGar
"fcrifmtflar~~W 3rcfrncITT"m--i:alffeITT-TI

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Ffnance Q
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) sr3ar#uf 3r@hr ,rf@raur#var szi areas rzrar era zar aus RaatRa pt at air far arr srca a 10%.:, .:, .:,

ea1arcr3ilsrzihaav f@arfa gt aa vs h 10% rares #Rtsat]
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute." . )
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ORDER-IN-APPEAL

This appeal has been filed by Mis Tax Tech India Pvt Ltd., North Star Building,

KH-10, Sargasan Cross Road, S.G.Highway, Sargasan, Gandhinagar (hereinafter referred

to as "the appellant") against Order-in-Original No.I3IReflSTIDCl2016 dated 29.04.2016

(hereinafter referred to as "the impugned order") passed by the Deputy Commissioner of

Central Excise, Service Tax Division, Gandhinagar, Ahmedabad-III (hereinafter referred

to as "the adjudicating authority").

ii
H
t1

ii.,

o

2. The appellant had filed a refund claim of Rs.9,74,064/- for the period pertaining

to July 2013 to September 2013 on 30.12.2014, under Rule 5 of Cenvat Credit Rules,

2004 (for short- CER) read with notification No.27/2012-CE (NT)-dated 18.06.2012 in

respect of Input service credit used for providing output service which have been

exported. The said refund claim was rejected, vide the impugned order as time barred

under the provisions of Section 11 B of Central Excise Act, 1944 ( CEA). Being

aggi·ieved, the appellant has filed the present claim on the grounds that the time limit

prescribed under Section 11B of CEA is not applicable to the refund claim filed under

Rule 5 of CER.

0

3. A personal hearing in the matter was held on 24.01.2017. Shri Dipen Sukhadia,

Advocate appeared for the same and reiterated the grounds of appeal. He submitted

additional submissions which states that:

• The application with all documents, except BRC was submitted on 30.06.2014,
but was not accepted due to non receipt of BRC; that after receipt of BRC, the
appellant has filed the claim on 30.12.2014. The appellant has submitted an
affidavit dated 25.02.2016 to the effect of non acceptance of the claim.

• In view of judicial decision pronounced by Hon'ble High of Gujarat in the case
of Mis Swagat Synthetics, time period prescribed under Section 11 B is not
applicable to refund under Rule 5; that CESTAT, Mumbai in the case of CCE
VIs SG Analytics (P) Ltd has been held that refund under Rule 5 can be filed
within one year from the last date of the quarter in which foreign inward
remittance were received; that in the instant case one remittance was received on .
11.02.2014 and accordingly refund can be filed on or before 31.03.2015; that
BRC was received on 21.11.2014.

4. I have carefully gone through the appeal memorandum and the submissions made

by the appellant. The limited point to be decided in the matter is relating to time limit for

filing refund claim under Rule 5 of CCR read with notification No.27/2012-CE (NT)

dated 18.06.2012.

5. At the outset, I observe that the adjudicating authority has rejected the refund

claim in question as time barred under the provisions of Section 11 B of CEA, by stating

that the refund in question was required to be filed by them within one year from the date

of export. On the other hand, the appellant contended that limitation under Section 11 B

of CEA is applicable to refund of duty paid and their case is relating to refund of

unutilized cenvat credit of input service utilized fo~ ,"J?9~-(\;~1;}.goods, hence the i
j&s ;.,,~ t~ ll·•'••'"1/ ,-'; I•
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provisions of the Act ibid not applicable; even if it is applicable, the limit of one year is

from the last date of the quarter in which the remittance was received, as held by the

Hon'ble Tribunal in the case referred supra.

7. Since the issue relating to the instant case is with regard to time limit for filing 0 :;

s

6. I observe that the period involved in the instant case is from July 2013 to

September 2013. As per provisions of Rule 5 of CCR( as amended from 17.03.2012) the

manufacturer who clears a final product or an intermediate product for export without

payment of duty under bond or letter of undertaking, or a service provider who provides

an output service which is exported without payment of service tax, shall be allowed

refund of Cenvat credit as determined by the formula prescribed subject to procedure,

safeguards, conditions and limitations, as may be specified by the Board by notification.

The refund claim is required to be filed as condition and limitation prescribed under

notification No.27/2012-CE (NT) dated 18.06.2012.

refund claim, the conditions and limitation set out in the Appendix to the said

notifications is as under:

2. 0 Safeguards, conditions and limitation

(a) the manufacturer or provider of output service shall submit not more than one claim of
refund under this rule for every quarter:

provided that aperson exporting goods and service simultaneously, may submit two refund
claims one in respect ofgoods exported and other in respect of the export ofservices every
quarter.
(b)

3. 0 Procedureforfiling refund claim
{a) .....
(b) The application in the Form A along with the documents specified therein and
enclosures relating to the quarterfor which refund is being claimed shall be filed by the
claimant, before the expiry of the period specified in section 11B ofthe Central Excise Act,
1944.

As per conditions of the notifications, the manufacturer or output service provider shall

not submit more than one claim of refund for every quarter and further prescribes that

such refund is required to be filed with the jurisdictional officer in the prescribed form

along with the documents specified therein and enclosures relating to the quarter for

which refund is being claimed, before the expiry of the period specified in section 11 B of

Central Excise Act. 1944. Provisions of Section 11 B of CEA stipulates that the refunds

claim is to be filed within one year from the relevant date; that as per Explanation B(a)(l)

of Section 11 B, the relevant date for filing of such claim means :­

"(a) in the case ofgoods exported out ofIndia where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the
excisable materials used in the manufacture ofsuch goods, ­
(i) If the goods are exported by sea or air, thedate onwhich the ship or

the aircraft in which such goods are loaded,leaves India, or"

- ¥, t4

'.-­

0

(b) .
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9. The notification No.27/2012-CE (NT) issued under Rule 5 ibid stipulates that the

refund claim shall be filed before the expiry of the period specified in Section 11 B of

CEA. The condition of the said notification is that one single claim for each quarter is

requited to be filed. I observe that the Export Rules, 2005 has been superseded with

"Place of Provisions of Service Rules, 2012 w.e.f 01.07.2012 (vide notification

No.28/2012 dated 20.06.2012). Though the erstwhile Export Rules refers as 'relevant

date' to be considered from the date of payment received by the service provider, subject

to condition or limitation specified in the notification, the superseded Rule 'Place of

Provisions of Service Rules, 2012 does not specifies anything regarding 'relevant date'.

Since the Place of Provisions of Service Rules, 2012s does not specify any conditions for

treating export service, as stipulated in the erstwhile Export Rules, it appears that the

relevant date for computing one year shall be as per condition prescribed in the relevant

notification; that since the notification allows an assessee to file refund claim once in a

quarter, such refund claims only can file after the completion of that quarter. In the

circumstances, the relevant date only comes from the last date of the quarter in which the

refund claim relates. In the instant case, the refund claim pertains to the quarter of July

2013 to September 2013 and filed on 30.12.2014. In the circumstances, the claim hits by

limitation of time bar.

10. The appellant submitted that they had approached the department for filing the

claim with all documents except remittance certificate, on 30.06.2014, but the authority

has refused to accept the claim without remittance certificate. The appellant has furnished

a copy of affidavit dated 25.02.2016 in this regard. ;Thealoje; argument is not tenable
. ·._ ·-·-~ - ;;'::.:.:. :.~-; , I~'-•··•.-\. .

and acceptable, looking into the facts and circumstancesof,the ease. I observe that the
i e! )}
• ')· - j'

%

8. Thus, under the above referred provisions of Section 11 B, if an assessee

exports excisable goods, refund on excise duty paid on such goods or duty paid on the

excisable materials used in the manufacture of such goods, as the case may be, is

allowable within a period of one year from the date of export, if the said goods are exported by

sea or air. As per provisions of Rule 5 of CCR( as amended from 17.03.2012), the

manufacturer who clears a final product or an intermediate product for export" without

payment of duty under bond or letter of undertaking, or a service provider who provides

an output service which is exported without payment of service tax, shall be allowed

refund of Cenvat credit as determined by the formula prescribed subject to procedure,

safeguards, conditions and limitations, as may be specified by the Board by notification.

Since the provisions of Section 11 B is made applicable to Service, vide Section 83 of the

Finance Act, 1994, refund of service tax paid on input service credit used for providing

output service which have been exported is eligible for the appellant, subjection to the

condition and limitation as prescribed under the relevant notification. During the relevant

period under dispute, notification No.27/2012-CE (NT) dated 18.06.2012 governs for the

) reta of such service tax paid.
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appellant has filed the said affidavit after a long period i.e one year after filing of the

claim which is an afterthought argument only.

11. The appellant has relied on a decision of Hon'ble Tribunal, Mumbai in the case of

CCE-1V/s S G Analytics (P) Ltd [2016 (45) STR 131], wherein, it has been held that the

relevant date shall be the last date of quarter in which the FIRCs were received. With

great respect to the said decision of the Hon'ble Tribunal, I put back my considered view

that the since the notification No.27/2012-CE supra allows the appellant to file refund

claim once in a quarter, relevant date for filing claim in respect of export of goods or

service is within one year from the last date of such quarter for the refund claim pertains.

In this regard, reliance of Hon'ble Supreme Court of India's decision is placed here. In

the case of Dharmendra Textile Processors [2008 (231) ELT 3], the Apex Court has held

that "It is a well-settled principle in law that the court cannot read anything into a

statutory provision or a stipulated condition which is plain and unambiguous. A statute is

an edict of the legislature. The language employed in a statute is the determinative factor

of legislative intent. Similar is the position for conditions stipulated in advertisements."

Further, in another case viz. Parameshwaran Subramani [2009 (242) ELT 162], it has

been held that intention of legislation has to be interpreted by the plain reading of the

language of the-provision and that Court cannot re-write the legislation by adding words

to a statute or read words into it which are not existing therein.

12. In view of above discussion, I reject the appeal filed by the appellant and uphold

the impugned order. The appeal filed by the appellant stands disposed of in above terms.

»@s?_
(3m ~f"cITT')

3TT<];n (~- I)
Date: 2302/2017
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Attested

aas:at>
Superintendent (Appeals-I)
Central Excise, Ahmedabad
ByR.P.A.D. - c, ,

u/
!

To
Mis Tax Tech India Pvt Ltd.,
North Star Building, KH-10, Sargasan Cross Road,
S.G.Highway, Sargasan, Gandhinagar

Copy to:-

'- \

':\}i:CtY·

1.
2.
3.
4.
8.

6.

The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-111
The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
The Dy./ Asstt. Commissioner, ST Division- Gandhinagar, Ahmedabad-III
Guard file.
P.A file.


